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Introduction

Who should read this guide?

This guide is for New York State patients and 
for those who will make health care decisions 
for patients. It contains information about 
surrogate decision-making in hospitals and 
nursing homes. It also covers DNR orders 
in a health care facility, or in the community. 
Because this guide is about health care 
decision-making, the word “patient” is used to 
refer to anyone receiving medical care. This 
includes a nursing home resident. This guide 
does not include the special rules for health 
care decisions made by legal guardians of 
persons with developmental disabilities.

Can the patient or other decision maker �nd 
out about the patient’s medical condition and 
proposed treatment?

Yes. Patients or other decision makers have 
a right to be fully informed by a doctor about 
their medical condition and the doctor’s 
proposed treatment. Patients must give 
informed consent before any non-emergency 
treatment or procedure. Informed consent 
means that after information is given about 
the bene�ts and risks of treatment (as well as 
alternatives to the treatment) permission is 
given to go ahead with the treatment.

Adult Patients Who Have the 
Ability to Make Informed Decisions

Do adult patients have a right to make their 
own health care decisions?

Yes. Adult patients have the right to make 
treatment decisions for themselves as long as 
they have decision-making capacity.

What is “decision-making capacity”?

“Decision-making capacity” is the ability to 
understand and appreciate the nature and 
consequences of proposed health care. 
This includes the bene�ts and risks of (and 
alternatives to) proposed health care. It also 
includes the ability to reach an informed 
decision.

What if it’s unclear whether or not a patient 
has decision-making capacity? Who decides 
whether or not the patient has capacity?

Health care workers will assume patients have 
decision-making capacity, unless a court has 
appointed a legal guardian to decide about 
health care. A doctor will examine the patient if 
there is good reason to believe the patient lacks 
capacity. A doctor must make the determination 
that a patient lacks the ability to make health 
care decisions. Another person will make health 
care decisions for the patient only after the 
patient’s doctor makes this determination. 

Do family members always make health care 
decisions whenever patients lack decision-
making capacity?

No. Sometimes patients have already made 
a decision about a procedure or treatment 
before they lose the ability to decide. For 
example, a patient can consent to surgery that 
involves general anesthesia before receiving 
anesthesia, which would cause them to lose 
the ability to decide. Other times, a healthy 
person may suddenly lose capacity. In this 
case, health care may need to be given right 
away without consent. For example, a person 
may be knocked unconscious during an 
accident. Health care providers will provide 
emergency treatment without consent unless 
they know that a decision has already been 
made to refuse emergency treatment.

Advance Directives/ 
Health Care Proxies

What is an advance directive?

Advance directives are written instructions 
about health care treatment made by adult 
patients before they lose decision-making 
capacity. In New York State, the best way to 
protect your treatment wishes and concerns is 
to appoint someone you trust to decide about 
treatment if you become unable to decide for 
yourself. By �lling out a form called a health 
care proxy, this person becomes your “health 
care agent.” 

Before appointing a health care agent, make 
sure the person is willing to act as your agent. 
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Discuss with your agent what types  
of treatments you would or would not want  
if you were in the hospital and had a  
life-threatening illness or injury. Make sure 
your health care agent knows your wishes 
about arti�cial nutrition and hydration (being 
fed through a feeding tube or IV line). You can 
get more information about health care proxies 
at: https://www.health.ny.gov/professionals/
patients/health_care_proxy/

Some patients also express speci�c 
instructions and choices about medical 
treatments in writing. A written statement can 
be included in a health care proxy, or it can be 
in a separate document. Some people refer to 
this type of advance directive as a “living will.”

How do health care agents make decisions 
under a health care proxy?

Health care agents make decisions just as 
if the health care agent were the patient. 
The health care agent makes health care 
decisions according to the patient’s wishes, 
including decisions to withhold or withdraw 
life-sustaining treatment. If the patient’s wishes 
are not reasonably known, health care agents 
make health care decisions in accordance with 
the patient’s best interests.

Can a health care agent decide to withhold 
or withdraw arti�cial nutrition or hydration 
(through a feeding tube or an IV line)?

Health care agents can only make decisions 
to withhold or withdraw arti�cial nutrition and 
hydration under the health care proxy if they 
know the patient’s wishes about the treatment. 
But, the health care agent may also be able 
to make this type of decision in a hospital or 
nursing home as a surrogate from the surrogate 
list set forth in law.

Health Care Decision-Making  
in Hospitals and Nursing Homes

How do adult patients with decision-making 
capacity make decisions in hospitals and 
nursing homes?

Patients may express decisions verbally or 
in writing. A hospital patient or nursing home 

resident may not verbally make a decision to 
withhold or withdraw life-sustaining treatment 
unless two adults witness the decision. One of 
the adults must be a health care practitioner 
at the facility. If a patient does not now have 
capacity to make a decision (but made a 
decision in the past about the proposed 
health care), the hospital or nursing home 

https://www.health.ny.gov/professionals/patients/health_care_proxy/
https://www.health.ny.gov/professionals/patients/health_care_proxy/
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• They live together.
• They depend on each other  

for support.
• They share ownership (or a lease) of their 

home or other property.
• They share income or expenses.
• They are raising children together.
• They plan on getting married or becoming 

formal domestic partners.
• They have been together for a long time.

Who cannot be a domestic partner?

• A parent, grandparent, child, grandchild, 
brother, sister, uncle, aunt, nephew or niece 
of the patient or the patient’s spouse.

• A person who is younger than 18.

Who quali�es as a “close friend”?

A “close friend” is any person, 18 or older, who 
is a friend or relative of the patient. This person 
must have maintained regular contact with the 
patient; be familiar with the patient’s activities, 
health, and religious or moral beliefs; and 
present a signed statement to that e�ect to the 
attending doctor.

What if a surrogate highest in priority is not 
available to make the decision?

If this happens, the next available surrogate 
who is highest in priority makes the decision.

What if a surrogate highest in priority is unable 
or unwilling to make the decision?

In this case, another person from the surrogate 
list will decide. The surrogate highest in priority 
may designate any other person on the list 
to be surrogate, as long as no one higher in 
priority than the designated person objects.

Can patients or other decision makers change 
their minds after they make a treatment 
decision?

Yes. Decisions may be revoked after they are 
made by telling sta� at the hospital or nursing 
home.

Decisions to Withhold or Withdraw 
Life-Sustaining Treatment in 
Hospitals and Nursing Homes

What is “life-sustaining treatment”?

“Life-sustaining treatment” means that the 
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moral beliefs. If the patient’s wishes are not 
reasonably known, the surrogate makes 
decisions according to the patient’s “best 
interests.” To �gure out what is in the “best 
interests” of the patient, the surrogate must 
consider: the dignity and uniqueness of 
every person; the possibility of preserving 
the patient’s life and preserving or improving 
the patient’s health; relief of the patient’s 
su�ering; and any other concerns and values 
a person in the patient’s circumstances would 
wish to consider. In all cases, what matters is 
the patient’s wishes and best interests, not 
the surrogate’s. Health care decisions should 
be made on an individual basis for each 
patient. Again, decisions must be consistent 
with the patient’s values, as well as religious 
and moral beliefs.

Do surrogates always have authority to consent 
to needed treatments?

Yes.

Do surrogates always have authority to 
make decisions to withhold or withdraw life-
sustaining treatment?

No. A legal guardian or a surrogate in a 
hospital or nursing home may decide to refuse 
life-sustaining treatment for a patient only in 
the following circumstances:

• T reatment would be an extraordinary burden 
to the patient and:

• the patient has an illness or injury which 
can be expected to cause death within 
six months, whether or not treatment is 
provided; or

• the patient is permanently unconscious;

or
• The provision of treatment would involve 

such pain, su�ering or other burden that it 
would reasonably be deemed inhumane 
or extraordinarily burdensome under the 
circumstances and the patient has an 
irreversible or incurable condition. In a 
nursing home, an ethics review committee 
must also agree to decisions (other than 
DNR) based on this bullet-point. In a 
hospital, the attending doctor or the ethics 
review committee must agree to a decision 
to withhold or withdraw arti�cial nutrition 
and hydration based on this bullet-point.

How are decisions about life-sustaining 
treatment made for minors in a hospital or 
nursing home?

The parent or guardian of a patient under 
18 makes decisions about life-sustaining 
treatment in accordance with the minor’s 
best interests. They take into account the 
minor’s wishes as appropriate under the 
circumstances. For a decision to withhold or 
withdraw life-sustaining treatment, the minor 
patient must also consent if he or she has 
decision-making capacity. It is assumed that 
an unmarried minor lacks decision-making 
capacity unless a doctor determines that the 
patient has the capacity to decide about life-
sustaining treatment. Minors who are married 
make their own decisions, the same as adults.

What if an unmarried minor patient has 
decision-making capacity and he or she is a 
parent? What if he or she is 16 or older and 
living independently from his or her parents  
or guardian?

Such minors can make decisions to withhold or 
withdraw life-sustaining treatment on their own 
if the attending doctor and the ethics review 
committee agree.





8

2/181503

• In a hospital or nursing home, an ethics 
review committee must approve the 
decision of an unmarried, emancipated 
minor to withhold or withdraw life-sustaining 
treatment without the consent of a parent or 
guardian.

• A physician decides to admit into hospice 
a patient who lacks capacity and who 
does not have a health care proxy or 
surrogate. The committee must also 
review the hospice plan of care, which can 
include the withholding or withdrawal of 





send a text message, we may contact you that way. .Communication 
by text message and email may be unsecure and unencrypted, and by 
providing us your mobile phone number or email, you authorize NYU 
Langone Health to communicate with you in this way.

We mainly use and share your information for treatment, payment, 
and health care operation purposes. This means we use and share 
your health information:
• with other health care providers who are treating you or with a 

pharmacy that is �lling your prescription;
• with your insurance plan to collect payment for health care 

services or to get pre-approval for your treatment; and
• to run our business, improve your care, educate our 

professionals, and evaluate provider performance.
 
Sometimes we may share your information with our business 
associates, such as a billing service, who help us with our business 
operations. All of our business associates must protect the privacy 
and security of your health information just as we do.

We may also use or share your information to contact you:
• about health-related bene�ts or services.
• about your upcoming appointments.
• 



H����� C��� P����
Appointing Your Health Care Agent 
in New York State

The New York Health Care Proxy Law allows you to 
appoint someone you trust — for example, a family 
member or close friend – to make health care decisions 
for you if you lose the ability to make decisions yourself. 
By appointing a health care agent, you can make sure 
that health care providers follow your wishes. Your 
agent can also decide how your wishes apply as your 
medical condition changes. Hospitals, doctors and 
other health care providers must follow your agent’s 
decisions as if they were your own. You may give the 
person you select as your health care agent as little 
or as much authority as you want. You may allow your 
agent to make all health care decisions or only certain 
ones. You may also give your agent instructions that 
he or she has to follow. This form can also be used to 
document your wishes or instructions with regard to 
organ, eye and/or tissue donation.



About the Health Care Proxy Form 
This is an important legal document. Before signing, you should understand the following facts:

1.



Frequently Asked Questions
Why should I choose a health care agent? 
If you become unable, even temporarily, to make health care decisions, someone else must decide 
for you. Health care providers often look to family members for guidance. Family members may 



Frequently Asked Questions, continued

How will my health care agent know my wishes? 
Having an open and frank discussion about your wishes with your health care agent will put him or 
her in a better position to serve your interests. If your agent does not know your wishes or beliefs, 
your agent is legally required to act in your best interest. Because this is a major responsibility 
for the person you appoint as your health care agent, you should have a discussion with the 
person about what types of treatments you would or would not want under di�erent types of 
circumstances, such as:

• whether you would want life support initiated/continued/removed if you are in a  
permanent coma;

• whether you would want treatments initiated/continued/removed if you have a terminal illness;
• whether you would want arti�cial nutrition and hydration initiated/withheld or continued or 

withdrawn and under what types of circumstances.

Can my health care agent overrule my wishes or prior treatment instructions?  
No. Your agent is obligated to make decisions based on your wishes. If you clearly expressed 
particular wishes, or gave particular treatment instructions, your agent has a duty to follow those 
wishes or instructions unless he or she has a good faith basis for believing that your wishes 
changed or do not apply to the circumstances.

Who will pay attention to my agent? 
All hospitals, nursing homes, doctors and other health care providers are legally required to 
provide your health care agent with the same information that would be provided to you and to 
honor the decisions by your agent as if they were made by you. If a hospital or nursing home 



Is a Health Care Proxy the same as a living will? 
No. A living will is a document that provides speci�c instructions about health care decisions. You 
may put such instructions on your Health Care Proxy form. The Health Care Proxy allows you to 
choose someone you trust to make health care decisions on your behalf. Unlike a living will, a 
Health Care Proxy does not require that you decide in advance decisions that may arise. Instead, 
your health care agent can interpret your wishes as medical circumstances change and can make 
decisions you could not have known would have to be made.

Where should I keep my Health Care Proxy form after it is signed? 
Give a copy to your agent, your doctor, your attorney and any other family members or close 
friends you want. Keep a copy in your wallet or purse or with other important papers, but not in a 
location where no one can access it, like a safe deposit box. Bring a copy if you are admitted to 
the hospital, even for minor surgery, or if you undergo outpatient surgery.

May I use the Health Care Proxy form to express my wishes about organ, eye and/or  
tissue donation?  
Yes. Use the optional organ, eye and/or tissue donation section on the Health Care Proxy form 
and be sure to have the section witnessed by two people. You may specify that your organs, eyes 
and/or tissues be used for transplantation, research or educational purposes. Any limitation(s) 
associated with your wishes should be noted in this section of the proxy. Failure to include your 
wishes and instructions on your Health Care Proxy form will not be taken to mean that you do 
not want to be an organ, eye and/or tissue donor.

Can my health care agent make decisions for me about organ, eye and/or tissue donation?  
Yes. As of August 26, 2009, your health care agent is authorized to make decisions after your 
death, but only those regarding organ, eye and/or tissue donation. Your health care agent must 
make such decisions as noted on your Health Care Proxy form.

Who can consent to a donation if I choose not to state my wishes at this time? 
It is important to note your wishes about organ, eye and/or tissue donation to your health care 
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Item (1) 
Write the name, home address and telephone 
number of the person you are selecting as 
your agent.

Item (2) 
If you want to appoint an alternate agent, 
write the name, home address and telephone 
number of the person you are selecting as 
your alternate agent.

Item (3) 
Your Health Care Proxy will remain valid 
inde�nitely unless you set an expiration date 
or condition for its expiration. This section is 
optional and should be �lled in only if you want 
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(1)  I,  

 hereby appoint   
 (name, home address and telephone number)

  

  

 as my health care agent to make any and all health care decisions for me, except to the 
extent that I state otherwise. This proxy shall take e�ect only when and if I become unable to 
make my own health care decisions.

(2) Optional: Alternate Agent

 If the person I appoint is unable, unwilling or unavailable to act as my health care agent,  
I hereby appoint   
 (name, home address and telephone number)

  

  

 as my health care agent to make any and all health care decisions for me, except to the extent 
that I state otherwise.

(3)  Unless I revoke it or state an expiration date or circumstances under which it will expire, this 
proxy shall remain in e�ect inde�nitely. ( Optional: If you want this proxy to expire, state the 
date or conditions here.) This proxy shall expire (specify date or conditions):  

  

  

(4)  Optional: I direct my health care agent to make health care decisions according to my wishes 
and limitations, as he or she knows or as stated below. (If you want to limit your agent’s 
authority to make health care decisions for you or to give speci�c instructions, you may state 
your wishes or limitations here.) I direct my health care agent to make health care decisions  
in accordance with the following limitations and/or instructions (attach additional pages  
as necessary):  

  

  

 In order for your agent to make health care decisions for you about arti�cial nutrition and 
hydration (nourishment and water provided by feeding tube and intravenous line), your agent 
must reasonably know your wishes. You can either tell your agent what your wishes are or 
include them in this section. See instructions for sample language that you could use if you 
choose to include your wishes on this form, including your wishes about arti�cial nutrition  
and hydration. 



(5)  Your Identi�cation  (please print)

 Your Name  

 Your Signature Date 

 Your Address 

(6) Optional: Organ, Eye and/or Tissue Donation

 I hereby make an anatomical gift, to be e�ective upon my death, of: 
(check any that apply)

     Any needed organs, eyes and/or tissues

     The following organs, eyes and/or tissues  

  

     Limitations 

 If you do not state your wishes or instructions about organ, eye and/or tissue donation on this 



PREPARING FOR 
LIFE’S “WHAT IFS”

Advance Care Planning
for People of All Ages

TALK ABOUT WHAT IS IMPORTANT 
Explain what is important to you, such as your goals, 

agent can be a family member, spouse, same-sex or 
domestic partner, an adult child, a friend, or someone 
you trust. Your health care agent must be willing to 
accept this role. They will talk to you about your goals, 
values, preferences, and respect your decisions. 
Moreover, your health care agent will make decisions 
for you in di�cult moments if needed.

DOCUMENT YOUR WISHES
AND SHARE YOUR PLAN
Complete a health care proxy form, which is an
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